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Chapter 4

Judicial Review and the Legislature under the 1999
Constitution

WO Egbewole & MA Etudaiye

Introduction
The relationship between the legislature as a lawmaking body
and the judiciary as an adjudicatory body has always been an uncasy
one that often results in friction. Evidence appecars however to show
that this has been less the case when one arm is clevated above the
other. An example is the British system. With the ascendancy of
parliamentary supremacy, it appears that direct confrontations have
been subdued. Yet the true scope of the court’s and Parliament’s
powers have never been truly settled particularly in one regard -
when statutes are interpreted and there is a lacuna or casus omissus;
in this case, opinions have been divided as to whether it is the duty
of the courts to fill in the void or of Parliament to enact a
supplement. In support of the first, some courts have held that even
if the omission from the plain and unambiguous statute was
inadvertent, or even if Parliament would certainly have adopted a
cause of action other than what a literal interpretation of the statute
would suggest, the courts should still follow the plain interpretation
that is also evidently contrary to Parliament’s intention.! With
decline in the influence of 'parliamentary sovercignty' and the
intrusion of the European Union,’ there been a shift to the kind of
functional construction that allows the courts to fill in the void
rather than wait on Parliament to amend the law. Such frictions
between the courts and the legislaturc is not new, and could be
traced to the intractable dispute between Lord Coke and King

' Dupont Steels and Ltd. v. Sirs (1980) | W.LR. {42, {68. See Seaford Court
Estates Ltd. v. Asher (1949) 2 K.B. 418, 449; cf. Royal College of Nursing of the
U.K. v Department of Health and Social Security (1981)AC 800, 805

? The United Kingdom’s accession to the European Community Treaty was effected by the
mechanism of the European Communities Act | 972 — Section 2.
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James regarding the appropriate custodian of adjudicatory powers
prior to the ascendancy of parliamentary supremacy. This dispute
resulted in the loss of Lord Coke’s judicial office.? Since then, the
issuc of superiority or co-cquality between the two organs has
generated uscful discussions.

The Constitution of the Federal Republic of Nigeria, 1999 came
into being at a volatile period in the nation’s existence. Under this
Constitution, the doctrine of judicial review is ingrained in the
concept of separation of powers, the main purpose of which is to
institutc a system of checks and balances. This raises some
jurisprudential questions relating to representative democracy and
the power of judicial review of legislative actions, to which perhaps
the unease between the legislature and the judiciary may be traced.
Some of these questions border on whether the court is in fact
excreising political power disguisced as a scientific interpretation of
rules when it sometimes depart from the wordings of a statute, and,
in this sense, distinguishable from parliament whose members are
clected and whose powers it seeks to regulate. There are also
arguments relating to the very foundation of judicial review. Having
not been clected by the people. are judges perecived by the doctrine
as somehow more reasonable or, better still, more rational and
legislators somehow more “spontaneous™

Given the foregoing pereeptions, this chapter intends to conduct
a discourse of legislature-judiciary relations within the purview of
judicial review with specific reference to how the Nigerian legal
system has maintained a balance between the two departments with
a view to instituting checks and balances. The chapter is divided
into six parts stérting with an introduction. The second part
proffers the theory of separation of powers and the accompanying
principle of checks and balances as the foundational basis of judicial
review while the third part discusses the basic principles relating to

3 Eso, K, Thoughts on Law and Jurisprudence, Lagos: MI] Professional Publishers Ltd, 1990,
Chapter |, pp. 22-23.
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the activation of judicial review. The fourth part analyses judicial
review with regard to statutes and constitutions as well as in terms
of legislative procedures. The fifth part attempts to discuss the
merits of the claims to supremacy based on judicial review on the
one hand and the conscquential judicial overrides to legislative
actions on the other and their implications for representative
democracy. We conclude in the sixth part that what should be
emphasised is the judiciary’s duty to interpret at an institutional
level, especially in times of crisis, rather than philosophical
discussions relating to the competing claims of both the legislature
and the judiciary to supremacy.

Separation of Powers

The doctrine of separation of powers is the regulatory principle
of checks and balances engraved in constitutional arrangements
such as that of Nigeria, based on the American model as opposed to
the British model inherited at independence. Separation of powers
is defined as

The division of governmental authority into three
branches of government - legislative, executive, and
judicial - each with spccific dutics to which neither of
the other branches can encroach; the constitutional
doctrine of checks and balances by which the people are
protected against tyranny.*

Its origins are to be found in Montesquieu's L'Espirit des Lois
(The Spirit of Laws),’ in which he thought that the monarchy,
awash in the powers of decision, interpretation and execution had
only onc path and that that path led to tyranny. He therefore
formulated a system where these three functions were separated in
different entities making them independent of each other and in
that wise acting as checks and balances upon each other. Every

“ Black’s Law Dictionary, 7" ed., West Group, St. Paul, Minn., 1999 at 1369-1370
° Rev. . V. Prichard ed. founded based on a public domain edition published in 1914 by G.
Bell & Sons, Ltd., London
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organ was indcpendent and its function clearly situnated in a
constitution or cnabling statute spelling out boundarics. In a way,
these boundarics became fencees and those fences made them good
ncighbours. Hari Chand® stipulates this principle as meaning that:
There must be no interference into the affairs of onc organ by the
other; No person shall discharge more than one function; and No
organ shall exercise the functions of another organ. This doctrine
imprinted itself in the minds of many thinkers so much so that it was
incorporated into the Constitution of the United States.

Montesquicu cautioned against the concentration of too much
power in any onc of the three branches of government’” and
reasoncd that the doctrine of separation of powers was largely
responsible for political stability in Britain.* Thus, their functions
werce to be largely separate? and they were to be independent of one
another to cnsure a proper system of checks and balances, one of the
underlying rationales behind the system.

As it peculiarly concerns the relationship between the legislature
and the judiciary, separation of powers came in to detach the latter
from the so-called political branches i.c. the legislature and the
exccutive “in order to cnsurc the highest degree of judicial
independence, neutrality and impartiality™'® However, for a long
time, the British model of separation of powers differed from the
more contemporary model in practice in such democracics as
Nigeria and the United States of America. In the British system,

il

membership is only “roughly scparatc - the members of the

executive branch (including the Prime Minister) arc also members
of Parliament, the law making body and the House of Lords, before
the creation of a Supreme Court of the United Kingdom recently,

¢ Chand, H Nigerian Constitutional Law, Modinagar, Santosh Publishing House I** ed., 1981, p
238

7 Ahmadu, RA and N. Ajiboye (ed), A Handbook on Legislatrive Practice and Procedure of the
National Assembly Abuja: National Secretariat of Nigerian Legislatures, 2004, p. 26.

8 | McLeod, Legal Method, 3™ ed, London: Macmillan, 1999, p. 64.

? ] Martin, The English Legal System, 4™ ed, London: Hodder Arnold, 2005, p. 221.

'® Ahmadu and Ajiboye, op. cit, p. 28

" Martin, op. cit.
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also served as the highest court of law.” In addition, the Lord
Chancellor was, until recently, involved in all the three functions.®
In Nigeria, however, two elements distinguish the two - first, no
individual is entitled to serve in more than onc of the three branches
simultaneously,* and sccondly, the system is grounded on the
principle of constitutional supremacy rather than parliamentary
supremacy.” As an illustration of the first, some scholars™® mention
the “incompatibility and incligibility clauses™ which for instance
disqualify a member of the National Assembly from simultancously
holding offices in either of the other two departments.” The second
may be substantiated with the supremacy provisions in the 1999
Constitution, which proclaims, amongst others, the supremacy of
the Constitution and its bindingness on all authoritics and persons
(including the legislature).® The absence of parliamentary
supremacy therefore would appear to increase the risk of friction
between the legislature and the judiciary given, not only the naturc
of their constitutional functions but, their co-cqual status as
established by the Constitution. The power of judicial review®
constitutes a huge chunk of the judiciary’s functions and therefore a
potential flashpoint in the interrelationship betwecn the two
branches.

It would appear that Montesquicu had himsclf been mistaken
about the system in operation in Britain at the time, which he

12 McLeod, op. cit, notes that Montesquieu erred in ascribing total separation of powers to
the British system given that members of the executive were members of parliament and
that the courts also erode Parliament’s functions in that they have substantial influence in
developing the law by means of precedent .

13 Martin, op. cit.

"ibid.

'S Ahmadu and Ajiboye, op. cit, p. 30.

'é ibid, p. 28.

17 Gee sections 66(f) and 68(d) of the 1999 Constitution. There is further evidence of this
clause in sections 138 and 183, which disqualify the President and the Governor of a State
respectively from holding any other public office or paid employment and sections 147(4)
and 192(3), which disqualify Ministers and Commissioners respectively from being
members of the National Assembly and State legislatures.

18 particularly section 1(1).

19 Ahmadu and Ajiboye, op. cit, p. 30 describe it as the power to review legislations and
determine the constitutionality or otherwise of such legislations.
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